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176 CALIFORNIA LAW REVIEW 

himself to be the undisclosed principal of the agent who dealt with 
the railroad. The forwarding company may not even allow the rail- 
road to limit its liability without the consent of the shipper. 12 

R. W. M. 

Constitution — State and Municipal Control of Public Utility Fran- 
chises.— Until October 10, 1911, Section 19 of Article XI of the Con- 
stitution of 1879 provided that "any individual or any company duly 
incorporated for such purpose . . . shall . . . have the priv- 
ilege of using the public streets and thoroughfares" of cities, for the 
purpose of laying mains or erecting poles and wires, for water and 
light distribution. This privilege was subject only to the right of 
the city to regulate service rates and damages for the use. The Su- 
preme Court of California has uniformly held this section to be a di- 
rect grant of power * to the public service company, whereby it might 
without legislative or municipal sanction install in the city streets its 
poles and wires or its gas and water mains. This right, when acted 
upon, constituted a franchise, 2 real property, 3 of the nature of an 
easement in the public streets, 4 with which a city or town could not 
interfere by imposing additional burdens. 2 So, by a single constitu- 
tional clause, the State of California gave away street franchises which 
are in other States considered of immense value to the municipality for 
control of public utilities and for revenue. 

But in October, 1911, the section was so revised 5 as to declare that 
all public utilities may be established and operated "upon such condi- 
tions and under such regulations as the municipality may prescribe un- 
der its organic law." And the Supreme Court has given full effect 
to the letter and spirit of the section, as amended, by ruling 6 that it 
places the entire subject of public utilities, in relation to franchises and 
otherwise, within the control of the various municipal corporations, 
under their charter powers. Construing the key phrase "upon such 
conditions" to mean something wider than the ordinary police regu- 
lations, the court denied a gas company the right of laying mains in 
new streets until it should obtain a franchise and the permission of 
the board of public works, under ordinances of the city of Los Angeles. 



field v. Adams (1855), 19 Barb. (N. Y.) 577; Stannard v. Prince (1876), 
64 N. Y. 300. ' 

12 Blair v. Am. Forwarding Co., 159 111. App. 511. 

1 People v. Stephens, 62 Cal. 209 (1882). 

2 In re Johnston, 137 Cal. 115, 69 Pac. 973 (1902). 

3 South Pasadena v. Pasadena, 152 Cal. 586, 93 Pac. 490 (1908). 

4 Stockton Gas & Elec. Co. v. San Joaquin County, 148 Cal. 313, 83 
Pac. 54, 5 L. R. A. (N. S.) 174 (1905); San Francisco v. Oakland Water 
Co., 148 Cal. 331, 83 Pac. 61 (1905). 

s See Statutes of 1911, p. 2180. 

• In re Russell, 44 Cal. Dec. 352, 126 Pac. 875; Decided Sept. 13, 1912. 
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Water and lighting companies, under this decision, have a vested right 
to franchises in those streets only which were occupied at the date of 
the amendment. The decision establishes the principle of local con- 
trol of franchises of public utilities wherever a right to such franchise 
has not already vested. Its practical importance to public service 
companies is obvious. 

It may be suggested here that, under the present tendency in mu- 
nicipal charters to burden the granting of new franchises with onerous 
and well nigh impossible conditions, unanticipated advantages may 
be given to public service companies established under the old order 
of things. A city may, in restricting the formation of new companies, 
place itself under something like a monopoly in the hands of the old 
ones. 

The court refers with approval to the opinion of Mr. Justice 
Holmes in the Pomona Telephone Co. Case, 7 decided April 18, 1912, 
in which the same interpretation of section 19, as amended, was enun- 
ciated. In that case, where a city threatened to remove from its streets 
the poles and wires of a local telephone system, in order to force it 
to obtain a local franchise, an injunction, refused by the Circuit Court, 8 
but granted by the Circuit Court of Appeals, 9 was dissolved by the 
Supreme Court of the United States. As section 19, before amend- 
ment, referred only to water and lighting companies, and as no statu- 
tory franchise to telephone companies exists, 10 plaintiff telephone 
company could have no right to use the streets except such as it might 
obtain from the city. 

These two decisions, construing section 19 of Article 11 of the 
Constitution, as amended, in the way that it was obviously intended 
to be construed, mark a milestone on the ever broadening path toward 
local self government in the municipalities of California. Whether 
that goal means Utopia, or simply an opportunity for the people of 
each city to misgovern themselves, is for the near future to demon- 
strate. A. B. S. JR. 

Constitutional Law — Freedom of Worship. — The Board of Re- 
gents of the Agricultural and Mechanical College of Oklahoma re- 
quired a fee to be paid by each student upon entrance and during 
each term of his attendance at college. Partly because some of this 
fee went to the support of the Young Men's and Young Women's 
Christian Associations, the Supreme Court of Oklahoma held that 



'Pomona v. Sunset Tel. & Tel. Co., 224 U. S. 330; Decided April 
8, 1912. 

s Sunset Tel. & Tel. Co. v. Pomona, 164 Fed. 561 (1907). 

» Sunset Tel. & Tel. Co. v. Pomona, 172 Fed. 829, 97 C. C. A. 251 
(1909). 

10 Section 536 of the Civil Code is believed to have been repealed 
except as to interstate lines by the Broughton (Municipal Franchise) 
Act. See Statutes of 1905, page 777. 



